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Question 1 (30 marks) 


Heather owns a strawberry farm at Coffs Head in New South Wales where she grows organic 
strawberries. There is a lucrative market for the sale of organic strawberries to restaurants in 
Brisbane. Heather has sold her organic strawberries to EAT restaurant in Brisbane at $40 a 
kilogram for the past year. lan who owns the neighbouring property to Heather advises her 
that he is going to spray his crops with an organic herbicide. Sometime after lan sprayed his 
crops he received a letter from the herbicide manufacturer BINO. The letter stated that due to 
a production labelling error, a non-organic herbicide had been used on lan’s crops. The letter 
also stated that properties in a five kilometre radius would also have been affected by the non- 
organic herbicide. lan gave a copy of the letter to Heather. BINO has agreed to settle with lan. 
Heather forwarded the letter to EAT and they decided to no longer purchase her strawberries 
as they weren't organic. Heather is now selling her strawberries at the Coffs Head market for 


$5 a kilogram. 


Heather’s friend Chin decides to hold a garage sale. Chin lives in a house on a suburban 
street. Chin placed a number of tables with items for sale on his front lawn. Access to the front 
lawn was over a brick driveway. Some of the bricks in the driveway had sunk so the driveway 
was uneven. Huong aged 75, attended the garage sale hoping to find some preserving bottles. 
Huong’s walking stick got caught on the uneven driveway and she fell fracturing her hip. 


Advise the parties of their rights and liabilities in tort. 


Note — as lan has settled with BINO it is unnecessary to discuss any action lan may 


have against BINO. 


All events took place in New South Wales in 2018. 
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Question 2 (30 marks) 


Kara is a professional speaker. Kara has started to experience difficulties projecting her voice 
even with a microphone. Kara decided to visit Dr West an Ear, Nose and Throat (ENT) 
specialist surgeon. Dr West examined Kara and told her there was a polyp on her vocal cord. 
Dr West assured Kara that the polyp was not life threatening. Dr West also advised Kara that 
as the polyp grew larger she would experience more limited voice projection. Dr West 
informed Kara that an operation could be carried out to remove the polyp and her full vocal 
projection would return within one week. Kara became extremely worried and asked about 
possible complications and side effects of the operation. Dr West advised Kara that the only 
side effect was she would not be able to speak for one week. Dr West did not mention any 
complications. Kara persisted with her questions about possible complications but Dr West 
advised her that the risk of complications was so minor ‘it was not worth thinking about’. The 
medical evidence indicates there was a 1% risk that complications during surgery, could result 
in Kara never being able to speak again. Kara agreed to have the operation. The operation 
was carried out without any negligence at the Prince Louis Hospital. However, several days 
after the surgery, complications arose. Kara has been left unable to speak. 


Kara’s friend Bill went to a concert with Callie. At the conclusion of the concert Callie offered 
to drive Bill home. Bill Knew Callie didn’t have a driver’s licence but faced with a long wait for 
the bus he decided to get a lift home with Callie. Callie wanted to get home quickly so drove 
well above the speed limit. Bill regretted his decision to get into the car so decided to jump out 
of the car when Callie slowed down near a stop sign. Bill suffered serious head injuries from 


falling on the hard road. 


Advise the parties of their rights and liabilities in tort. 


In relation to Bill, particular attention should be paid to any possible defences that Callie 


may call upon. 


All events took place in New South Wales in 2018. 
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Question 3 (30 marks) 


Allison is a waiter at the Beach Side Cafe (BSC). She has been working at BSC for six years 
on a part-time basis and works four days a week on the breakfast shift. However, her hours of 
work vary from week to week. BSC provides Allison with a work shirt that is emblazoned with 
a BSC logo. Allison supplies the rest of her uniform. Allison has received a manual which 
outlines how BSC expects her to carry out her duties. When Allison goes on holiday she isn’t 
paid but sometimes BSC will give her a cash bonus. Allison has decided she needs more 
money and has been offered night work at a cocktail bar. When she spoke to BSC 
management about working at the cocktail bar she was informed that she could not work for 
another hospitality venue while working at BSC. The following day on her breakfast shift Allison 
was angry with BSC due to their negative response to her looking for additional work. While 
taking an order from Henry, Allison snapped and punched Henry in the face. Henry suffered a 
broken jaw. Allison admits she has committed the tort of battery. 


Allison’s friend Dale decided to play Floorball at Farmidale Indoor Sports (FIS). Floorball is 
similar to Indoor Hockey but the type of ball used is different. The ball in Floorball is a lot lighter 
as it is not solid and has holes in it. Dale hasn’t played Floorball before but he has played 
Indoor Hockey. There were a number of signs at FIS advertising safety equipment for hire and 
mouth guards for purchase. This included a sign at the payment window at the entry of the 
premises. Dale decided that he didn’t need any safety equipment. While tackling an opposing 
player Dale was hit in the mouth by the ball and several of his teeth were damaged. If Dale 
had been wearing a mouth guard this type of injury would not have happened. Please note 
that NO liability attaches to the opposing player. 


Advise whether or not BSC is liable in tort to Henry. DO NOT discuss the elements of a 


battery action in respect to Henry’s injury. 


In relation to Dale, particular attention should be paid to any possible defences that FIS 
may call upon. 


All events took place in New South Wales in 2018. 
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